KATHLEEN K RAVWI NGS ET AL.
| BLA 94- 689 Deci ded January 21, 1997

Appeal fromtwo decisions of the Nevada Sate (fice, Bureau of Land
Managenent, rejecting rental fees for a total of 41 unpatented mning
clains and decl ari ng those sane cl ai ns abandoned and void. NMC 108750, et
al.

Afirned.

1 Regul ations: Interpretation--Mning dains: Rental or
d ai m Mai nt enance Fees

Wiere a grace period is provided for clai mnai ntenance
fee filings in a regulation promul gated in 1994 to

inpl enent a particular statute, that regul ati on nay not
be applied retroactively to rental fee filings nade in
1993 under a different statute.

2. Regul ations: Interpretation--Mning d ai ns:
Abandonnent--Mning Aains: Rental or dai mMintenance
Fees

"Hled" was defined in 43 GFR 3833.0-5(m (1993) to
nean "bei ng recei ved and date stanped in the proper BLM
office." Athough that regul ati on specified a 15-day
grace period for the filing of affidavits of assessnent
work and notices of intention to hold nailed to the
proper BLMoffice in an envel ope clearly post nar ked

by the Lhited Sates Postal Service wthin the period
prescribed by law it expressly excluded rental fee
filings and rental fee exenption certificate filings
fromits purview Thus, a check for rental fees

recei ved by BLMon Sept. 3, 1993, is untinely and the
clains are properly deened abandoned and voi d.

APPEARANCES Mron E BRienne, Jr., Esg., and Randy Meyenberg, Esq.,
Salinas, Galifornia, for appellants; Karen Hawbecker, Esg., dfice of the
Solicitor, Departnent of the Interior, VWshington, D C, for the Bureau of
Land Managenent .

(PN ON BY DEPUTY CH B ADM N STRATI VE JUDEE HARRS
Kathleen K Rawings and O ana Hsh, trustee of the estate of
S uyvesant H sh, have appeal ed fromtwo deci sions of the Nevada Sate
Gfice, Bureau of Land Managenent (BLM, each dated June 27, 1994,

rejecting rental fees for atotal of 41 unpatented mning clai ns and
decl aring
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t hose sane cl ai ns abandoned and void for failure to pay rental fees for the
1993 and 1994 assessnent years on or before August 31, 1993, as required by
the Departnent of the Interior and Rel ated Agencies Appropriations Act for
FHscal Year 1993 (1992 Act), P.L. 102-381, 106 Sat. 1374, 1378-79 (1992),
and by Departnental regul ation 43 /R 3833.1-5 (1993). V

h Gctober 5, 1992, Gongress passed the 1992 Act, a provision of which
est abl i shed t hat

for each unpatented mining claim mll or tunnel site on
federally owned lands, in lieu of the assessnent work

requi renents contained in the Mning Law of 1872 (30 US C 28-
28e), and the filing requirenents contai ned i n section 314(a)

and (c) of the Federal Land Policy and Managenent Act of 1976
(FLPWN (43 US C 1744 (a) and (c)), each claimant shall, except
as provided otherwise by this Act, pay a claimrental fee of $100
to the Secretary of the Interior or his designee on or before
August 31, 1993 in order for the claimant to hol d such unpatent ed
mning claim mll or tunnel site for the assessnent year ending
at noon on Septenber 1, 1993 * * *,

106 Sat. 1378. The Act al so contained an identical provision establishing
rental fees for the assessnent year ending at noon on Septenber 1, 1994,
requi ring paynent of an additional $100 rental fee on or before August 31,
1993. 106 Sat. 1378-79.

ongress further nandated that "failure to make the annual paynent of
the claamrental fee as required by this Act shall conclusively constitute
an abandonnent of the unpatented mning claim mll or tunnel site by the
claimant * * *." 106 Sat. 1379.

| npl enenting Departnental regul ations provided as fol | ows:

Mning claimor site located on or before Qctober 5, 1992. A
nonref undabl e rental fee of $100.00 for each mning clam mll
site, or tunnel site, shall be paid on or before August 31, 1993,
for each of the assessnent years begi nning on Septenber 1, 1992,
and Septeniber 1, 1993, or a conbined rental fee of $200.

43 OFR 3833.1-5(b) (1993).

The only exenption provided fromthis annual rental requirenent was
the so-called small miner exenption, available to clainants hol ding 10 or
fewer mning clains, mll sites, or tunnel sites on Federal |ands who were
required to neet all the conditions set forth in 43 GR 3833.1-6(a) (1993).

1/ e BLMdecision related to 10 clai ns (NVC 108750, 108751, 108781

t hrough 108788). The other invol ved 31 clains (NVC 108789 t hr ough

NMC 108802 and NMC 108814 t hrough NMC 108830). According to the record,
the Estate of Suyvesant H sh has a 78-percent ownership interest in the
clains and Raw i ngs has a 22-percent ownership interest in the clains.
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WlliamB Way, 129 IBLA 173 (1994). |If a claimant chose not to pay the
rental fees and instead to seek an exenption, the regul ations required the
filing, on or before August 31, 1993, of a "separate statenent * * *
supporting the clai ned exenption for each assessnent year [it] is clained. "
43 (R 3833.1-7(d) (1993).

Appel l ants assert that they paid their rental fees by depositing them
inthe Lhited Sates nmail, postage-prepai d, before the August 31, 1993,
deadl ine for paying the fees. 2/ The record contai ns no envel ope show ng
the date of nailing. However, it is undisputed that the check to cover the
annual rental fees for the clains at issue was not received by BLMunti |
Sept entber 3, 1993.

In 1992, regul ation 43 G-R 3833.0-5(nm) provided in pertinent part:

Fled or file neans being recei ved and date stanped by the proper
BLMoffice. For the purpose of conplying wth § 3833.2 of this
title, tinely filed neans being filed wthin the tine period
prescribed by law or received by January 19th after the period
prescribed by lawin an envel ope bearing a clearly dated
postnark affixed by the Lhited Sates Postal Service wthin the
period prescribed by law This 20 day period does not apply to
a notice of location filed pursuant to 8§ 3833.1-2 of this title.
[ Enphasis in original.]

This regul ati on accorded mning clainants required to nake annual
filings under section 314(a) of the Federal Land Policy and Managenent Act
(ALPWN), 43 US C 8§ 1744(a) (1994), on or before Decenber 30 of a cal endar
year, a 20-day grace period in which such filings woul d be consi dered
tinely filed, if they were nailed in accordance wth the requi renents of
that regul ation.

Fol | ow ng passage of the 1992 Act, the Departnent revised various
regul ations in 43 /R Subpart 3833, including 43 GFR 3833.0-5(mM. In
that rul emaki ng, the Departnent shortened the grace period for annual
FLPMA filings from20 days to 15 days and specifically excluded filings
under the 1992 Act fromthe purview of that grace period. 58 FR 38197
(July 15, 1993). As revised, 43 GR 3833.0-5(m (1993) provided, in
rel evant part:

2/ Appellants provide a Nov. 3, 1994, decl aration of Angelika Neeb, the
Seni or Personal Trust Assistant wth Vélls Fargo Bank, Garnel Regi onal
Asset Managenent (fice, located in Garnel, Galifornia. Wl ls Fargo Bank
is aco-trustee of the Estate of Suyvesant Hsh. Neeb states that on
Aug. 27, 1993, she prepared the letter, envel ope, and check for the rental
fee paynent and that "l placed the letter in the WlI|s Fargo outgoi hg nail
box on Mbnday, August 30, 1993 after obtaining a signature fromMs. DO ana
FHsh, Trustee, on related docunents. The letter was properly addressed
wth postage pre-paid for regular Lhited Sates Miil."
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Fle or filed neans being recei ved and date stanped by the proper
BLMoffice. For purposes of conplying with § 3833.2, a filing
istinely if the required affidavit of assessnent work or notice
of intent to hold is received wthin the tine period prescribed
by law or if mailed to the proper BLMoffice, is in an envel ope
clearly postnarked by the Lhited Sates Postal Service wthin the
period prescribed by | aw and recei ved by the proper BLMoffice

w thin 15 cal endar days subsequent to such period. This 15 day
period does not apply to filings made pursuant to 88 3833.1-2,
3833.1-5 [rental fees], or 3833.1-7 [filing requirenents for
rental fee exenptions]. [BEwhasis inoriginal.] [3/]

BLMdecl ared the rental fees untinely filed because, under 43 CR
3833.0-5(m (1993), the regulation in effect at the tine of the BLM
decision, the fees had to have been recei ved and date stanped by the proper
BLMoffice on or before August 31, 1993. Because the fees were untinely,
BLMhel d the clai ns were concl usi vel y deened to be abandoned and voi d by
operation of |aw

During the pendency of the appeal in this case, the Departnent again
revised 43 R 3833.0-5(m). This revision was precipitated by the
necessity to inpl enent the Qmi bus Budget Reconciliation Act of August 10,
1993, P.L. 103-66, 107 Sat. 312 (1993 Act), which provided at section
10101, 30 US C § 28f (1994), that hol ders of unpatented mining clains
were required to file a $100 cl ai mnai ntenance fee for al |l unpatented
mning clains on or before August 31 of each year from 1994 through 1998.
That act also allowed for the filing of certificates for exenption fromthe
requi renent in certain circunstances.

As revised, 43 (FR 3833.0-5(m) provides:

Fle or filed neans being recei ved and date stanped by the
proper BLMoffice. For purposes of conplying with 8§
3833.1-2, * * * 3833.1-5 [ nai ntenance fees], 3833.1-6
[ mai nt enance fee wai ver qualifications], 3833.1-7
[filing requirenents for the nai ntenance fee waiver],
or 3833.2 [FLPVA annual filings], afiling or fee
required by any of these sections is tinely if received
wthin the tine period prescribed by law or, if nailed
to the proper BLMoffice, is contained wthin an
envel ope cl early postnarked by a bona fide nail
del i very service wthin the period

prescribed by | aw and received by the proper BLMSate dfice by

15 cal endar days subsequent to such period * * *. [BEwphasis in

original.] [4/]

(58 FR 44858 (Aug. 30, 1994).

3/ The preanbl e to the rul enaki ng under the 1992 Act is silent regardi ng
the Departnent's determination not to provide a grace period for rental fee
filings. 58 FR 38188 (July 15, 1993).

4/ The regulation also listed 43 CFR 3833. 1-3 as being subject to the 15
day grace period. That regulation is titled: "Service charges, rental
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In an order dated Septenber 14, 1994, this Board granted a tenporary
stay of BLMs decision in this case, expedited consideration of the case,
and requested the parties to brief the question whether 43 G-R 3833.0-5(n),
as revised in 1994, could be applied to appel lants' rental fee filing. 1In
response thereto, BLMargued that it coul d not; counsel for appellants
asserted that it coul d.

Fol l ow ng careful reviewof the parties' submssions, we concl ude that
we nay not apply the grace period provided for in 43 GR 3833.0-5(m) (1994)
to appel lants' rental fees filed on Septenber 3, 1993.

[1] It is well-settled that the Secretary of the Interior is bound
by his own regulations. Mtarelli v. Seaton, 359 US 535, 539 (1959);
Chapnan v. Sheridan-Woning Goal (., 338 US 621, 629 (1950). Likew se,
this Board has held that it has no authority to declare a duly proml gat ed
regul ation invalid and that such regul ati ons have the force and effect of
law and are binding on the Departnent. A ano Ranch ., Inc. 135 I BLA 61,
69 (1996); Gonoco, Inc. (O Reconsideration), 113 I BLA 243, 249 (1990).
However, in certain circunstances the Departnent has applied anended
regul ati ons retroactively when to do so woul d benefit an affected party and
not prejudice the rights of third parties or the interests of the Lhited
Sates. @onoco, Inc., 115 IBLA 105, 106 (1990); Norman H Nelson, 72 1.D
514, 515-16 (1965); Henry Ofe, 64 1.D 52, 56 (1957).

In this case, there can be no retroactive application of 43 GR
3833.0-5(m (1994) to rental fee filings. In 1993, the Departnent nade
a policy choice not to extend the grace period found in 43 GFR 3833. 0-5( )
torental fee filings made under the 1992 Act. It did so by expressly
providing that rental fee filings woul d not have the benefit of the 15-day
grace period established in the 1993 rul enaking. 58 FR 38197 (July 15,
1993). Wien the Departnent agai n anended 43 (FR 3833.0-5(m) in 1994, it
renoved the rental fee regulations fromthe Gode of Federal Regul ations and
agai n nade a policy choice--to apply the grace period to nai nt enance fee
filings under the 1993 Act. 5/

Regardl ess of the simlarities between the 1992 and 1993 Acts, they
are separate acts of (ongress and the Departnent pronul gated separate sets
of regul ations to inpl enent each act. 6/ In such circunstances, we nay not
legally apply, retroactively, a regulatory provision proml gated to provi de
a benefit for mai ntenance fee filings under the 1993 Act to rental fee
filings nade under the 1992 Act. Nb previous deci sion of this Departnent
provi des precedent for doi ng so.

fn. 4 (continued)

fees, mai ntenance fees, and | ocation fees; formof remttance and
acceptance.” However, no part of the substance of that regul ation
references rental fees. No regulations relating to rental fees or their
filing remained in the current codification follow ng the 1994 rul enaki ng.
5/ As this Board recently stated in Aano Ranch ., 135 IBLAat 71: "It
I's denonstrably not the province of this Board to review or question the
policy choices inplicit in regulations duly adopted by the Departnent.”

6/ Wile there are simlarities, there are also differences as highlighted
by this Board in Aano Ranch G., 135 IBLA at 72-75.
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It is inportant to recognize that, prior to 1993, the grace period
contained in 43 GFR 3833.0-5(m), defining "file" or "filed, " was
specifically limted only to FLPVA annual filings under 43 O-R 3833. 2
(i.e., affidavits of assessnent work/notices of intent). For all other
filings, file or filed was defined as "bei ng recei ved and date stanped by
the proper BLMoffice.” See 43 GFR 3833.0-5(m (1982). The 1993 anendnent
of 43 R 3833.0-5(m nerely shortened the grace period for FLPVA annual
filings.

Qce it is recognized that the 1993 regul ation did not have the ef fect
of anending the prior regulation to exclude rental fee paynents from
operation of the grace period provision, the contention that the regul ation
violated the Admnistrative Procedure Act (APA) rul enaki ng requirenents
under 5 US C 8§ 553 (1994) becones untenable. A notice of rul enaking has
been hel d adequate if the final rule is sufficiently related to the
proposed rul e that the chall enging party had notice of the agency's
contenpl ated action. La Madrid v. Hegstrom 830 F.2d 1524, 1530 (9th Qr.
1987), citing Gentral Lincoln Peoples’ Wility v. Johnson, 735 F. 2d 1101,
1118 (9th dr. 1984). Inthis case, the only substantive change fromthe
proposed to the final 1993 rul e was the shortening of the grace period as
noted in the preanble. This was clearly wthin the scope of the notice.
Regul ations are al so subj ect to APA chal | enge when they invol ve an
i nportant substantive policy reversal and the Departnent fails to respond
to conments regardi ng the proposed rul enaki ng or otherw se explain the
basi s and purpose of the newregul ations. See Natural Resources Defense
Qounci | v. Hodel, 618 F. Supp. 848, 878 (ED Cal. 1985) (Interior
Departnment grazing regulations). In this case, the only substantive change
was a shortening of the grace period whi ch was expl ained in the preanbl e.

The inclusion in the final rul emaki ng of | anguage stating that the
grace period provision did not apply to rental fee filings was nerely
declarative of existing policy, i.e., all filings, other than those nade
pursuant to 43 CFR 3833.2, were considered filed upon bei ng recei ved and
date stanped by the proper BLMoffice. Had the Departnent not incl uded
that | anguage, the result woul d have been the sane. Rental fee filings
woul d not have been covered by the grace period in 43 GFR 3833. 0-5(n)
(1993). There is no APA rulemaking deficiency in this case. 7/

[2] In determning whether appellants tinely filed their rental fees,
we nust apply 43 (FR 3833.0-5(m) (1993). Appellants' rental fees were
recei ved and date stanped by BLMs Nevada Sate Gfice on Septenber 3,
1993, which was after the August 31, 1993, prescribed tine for filing.
Thus, under that regul ation, paynent was untinely. See WIIiam Harding,
130 I BLA 90, 91 (1994).

7/ The "l ongstanding admni strative practice" referred to in the preanbl e
to the 1994 regul ations, relied on by our dissenting col | eagues, refers
interns to "annual filings under Section 314(a) of FLPMA" i.e., to
affidavits of assessnent work or notices of intention to hold, and only to
t hose docunents. BLMdid not elimnate the grace period for filings nade
pursuant to 43 GFR 3833.1-5in its 1993 regul ations, contrary to our

col | eagues' assertions, because the rule had never been applied to them
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The clains at issue were extingui shed by operation of |aw when
appel lants failed tinely to pay the appropriate rental fees or file
qual i fying certificates claimng exenption fromthe rental fee requirenent
on or before August 31, 1993. See Nannie Edwards, 130 IBLA 59, 60 (1994),
and cases cited therein.

VW are wthout authority to excuse |ack of conpliance wth the Act
and its inplenenting regul ations, to extend the tine for conpliance, or
to afford any relief fromthe statutory consequences. Lester W Pull en,
131 IBLA 271, 273 (1994). BLMproperly declared the clai ns abandoned and
voi d.

Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the decision appeal ed
fromis affirned.

Bruce R Harris
Deputy Chief Administrative Judge

V¢ concur :

Janes L. Burski
Admini strative Judge

Gl M FHazier
Admini strative Judge

C Randall Gant, Jr.
Admini strative Judge

WIlT A ITrwn
Admini strative Judge

T Britt Price
Admini strative Judge
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ADM N STRATI VE JUDEE ARNESS D SSENTT NG

Appel lants state they paid rental fees required by the Departnent of
the Interior and Rel ated Agencies Appropriations Act for Hscal Year 1993
(1992 Appropriations Act), P.L. 102-381, 106 Stat. 1374, 1378-79 (1992)
by depositing themin the Lhited Sates nmail, postage-prepaid, before the
August 31, 1993, rental fee deadline. There is no envel ope in the case
file and therefore no postnark exists. The fees were recei ved by the
Bureau of Land Managenent (BLM on Septenber 3, 1993, nh June 27, 1993,
BLMfound the paynent was untinel y because, under regulations then in
effect, it shoul d have been received before August 31, 1993. 43 R
3833.0-5(m (1993). Applying the cited 1993 regul ati on, BLMfound t he
cl ai ns abandoned and void by operation of the 1992 Appropriations Act. An
appeal fromthis decision was taken, during the pendency of which the rule
defining what constituted tinely filing was changed. 59 FR 44858 (Aug. 30,
1994). The question presently disputed i s whether we can apply the 1994
rule to the 1993 paynent nade by appel lants. Athough a ngjority of the
Board finds otherw se, their position | acks support in prior Departnental
deci si onnaki ng and ignores the nature of the fees at issue.

Oh March 5, 1993, the Departnent published proposed regul ations to
i npl enent the rental fee provision of the 1992 Appropriations Act. 43 R
3833, 58 FR 12878. Included therein was a change to 43 (FR 3833.0-5(n)
defining "filed or file." An explanation for the proposed change stated
that "[p]aragraph (n) woul d be anended to change the grace period for
annual assessnent filings. The grace period for received nmailed filings,
if postnarked on tine, would be changed from20 to 15 cal endar days."
58 FR 12880. BLMexpl ained the reason for the change in the so-call ed
postnark rule was that all nailings since 1983 arrived wthin 12 to 14 days
of postnarking. 1d. No other changes in the definition were proposed.
Hnal regulations were published on July 15, 1993, effective on that sane
day. 58 FR 38186. D scussing comments recei ved, BLMreported that several
objected to the proposal to shorten the grace period for filing from20 to
15 days. 58 FR 38188. BLMdid not, however, discuss another change nade
to paragraph (nm) inthe final regulation: Surprisingly, that change
elimnated the postnark rule altogether for filings nade pursuant to 43 GFR
3833. 1-5, involving cases such as this one. 58 FR 38197.

The BLMdeci si on now under review fol | oned regul ati ons publ i shed on
July 15, 1993, which were then in effect; but while the instant appeal was
pendi ng before this Board, BLMissued new regul ati ons. Those regul ati ons,
publ i shed on August 30, 1994, changed the regul atory definition of "file
or filed" so as to once again apply the postnark rule to fees required by
43 (FR 3833.1-5. 59 FR 44846, 44847, 44848. The issue, therefore, is
whether this Board should apply the regulations in effect when the BLM
decision issued, or those nowin effect. Past practice in the Depart nent
indicates that, in simlar cases, we have chosen to apply rules currently
ineffect.
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The regul ations presently in effect were published by BLMto i npl enent
the Qmi bus Budget Reconciliation Act of 1993 (1993 Budget Act), P.L. 103-
66, 107 Sat. 405-07, passed by Gongress on August 10, 1993. The 1993
Budget Act provided for an annual $100 cl ai mnai nt enance fee payabl e
on or before August 31, from1994 through 1998. Wiile the 1993 Budget
Act called the required paynent a "cl ai mnai ntenance fee" instead of a
"rental fee," it was nonethel ess to be paid in lieu of the assessnent
work requirenent inposed by the Mning Law of 1872 (see 30 US C § 28-28e
(1994)), just like the $100 rental fee required by the 1992 Appropri ations
Act. Both Acts required paynent of the fees they inposed "on or before
August 31." The shared purpose of these finance Acts was to rai se revenue
by requiring paynent of fees of the sort at issue in this appeal.

BLM publ i shed proposed regul ations to inpl enent the 1993 Budget Act
on May 11, 1994; a preanbl e thereto di scussed changes in the definition
of "fileor filed" appearing in 43 R 3833.0-5(n). 59 FR 24572, 24573.
These changes i ncl uded a provi sion once agai n appl ying the postnark rule to
fees filed under 43 OR 3833.1-5. Wen final regul ati ons were published on
August 30, 1994, they once again included the postrmark rule. 59 FR 44846,
44858. BLMnoted that one comment on the proposed rul e change questi oned
whet her BLM coul d extend the postnark rule to filings under the 1993 Budget
Act since the Budget "Act specifically states that annual fee filings nust
be nade by each August 31." BLMresponded t hat

[t]he best precedent for this is the | ongstanding admnistrative
practice for annual filings under Section 314(a) of FLPVA [the
Federal Land Policy and Managenent Act of 1976]. Section 314(a)
states that annual filings shall be nade prior to Decenber 31
yearly. However, the postnark rul e has been applied to these
filings for years by regulation as a practical way of treating
such filings recei ved through the postal system* * *  The sane
practical consideration applies here.

59 FR 44847. Qherw se stated, BLMs justification for using the

postnark rule in the 1994 regul ations was that it had been the policy of
the Departnent since 1982 to apply the postnark rule to annual mning clam
filings, as a matter of practical necessity in dealing wth filers who used
the nail to neet the deadline. There was no expl anati on why BLMdi d not
apply the postnark rule to filings nade in 1993, or any acknow edgenent

that this 1-year hiatus in the agency approach to handl i ng such filings
constituted a change in agency practi ce.

The postnark rul e was promul gated in 1982 to i npl enent FLPVA
section 314(a), setting filing requirenents for mning clains. See 47 FR
19298 (May 4, 1982); 47 FR 56300, 56302 (Dec. 15, 1982). The rule did
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not change the statutory requirenent to file, or the deadl ine for doing

so (Decenber 30 of each year), but defined the word "file" so as to permt
BLMto accept as tinely docunents sent by nail before the deadline by using
post narks as evidence of the fact. See 47 FR 56302 (Dec. 15, 1982); Joe H
Vozza, 121 IBLA 370, 371-72 (1991). The stated reason for adopting the
postnark rule in 1982 was "that a clai nant who has in good faith conplied
wth the requirenents of the statute should not be penalized" if docunents
post narked on or before the deadl i ne were recei ved by BLMw thin 20 days
thereafter. 47 FR 56302 (Dec. 15, 1982).

Depart nent al deci si onnmaki ng recogni zes that when a regul ation is
anended to bestow a benefit upon an affected party the Departnent nay, in
the absence of intervening rights of others or prejudice to interests of
the Lhited Sates, apply the anendnent to pending cases. See (onoco, |Inc.,
115 1 BLA 105, 106 (1991) and authorities cited therein. Qnhce a policy of
the Departnent has changed, unl ess application of the rule would injure
rights of others, it changes for all purposes, including resolution of
pendi ng appeal s before this office. Anadarko Petroleum Grp., 123 IBLA
361, 366 (1992). Inthe instant case, the anended postnark regul ation
is not astatenent of a newpolicy but a return, after a brief |apse, to
apolicy that BLBMadmts is longstanding. Even though the two statutes
requiring mning claimfee paynents call themby different nanes ("rental "
inthe 1992 Appropriations Act, "nai ntenance" in the 1993 Budget Act), the
statutory | anguage setting deadlines for fee paynent is the sane. Both
the 1992 Appropriations Act and the 1993 Budget Act require paynent of an
annual $100 fee "on or before August 31." 106 Sat 1378, 107 Sat. 405.
It is inescapable that application of the postnark rule in 1994 to annual
filings was a recognition by BLMthat the sane reason for applying the
postnark rul e to docunent filings in 1982 applied to filing fees required
by 43 OFR 3833.1-5. This circunstance shows we shoul d now appl y the 1994
regul ations, provided there are no intervening rights. Both parties agree
there are none.

There is a long line of Departnental decisions applying an anended
regul ation to pendi ng cases where it benefits the affected party and there
are no intervening rights of others or prejudice to the interests of the
Lhited Sates. See, e.g., Norman H Nelson, 72 1.0 514 (1965); Henry
Gfe, 64 1.D 52 (1957). This case, noreover, involves a situation where,
w thout expl anation or warning, BLMchanged a | ongst andi ng agency practice
of applying the postmark rule to annual mning claimfilings for 1 year
and then reinstated the practice, explaining that to do so was based on a
pattern of continuous admnistrative practice for handling such filings.
There was nothing in the finance statutes to precipitate either change in
the regul ations; both Acts provided that mning cla mfees were due "on
or before August 31." A conclusion nay be drawn that BLMrecogni zed t hat
elimnating the postnark rule in the 1993 regul ati ons was an error that
was rectified in 1994. Appel |l ants shoul d, therefore, benefit fromthat
correction, if noother's rights are injured, because of the postnark
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rule's stated purpose to benefit mning clai nmants who have conplied in
good faith wth statutory requirenents. See 47 FR 56302 (Dec. 15, 1982).
Not to do so calls into question whether the Departnent has treated these
appel lants in a regul ar fashion, reasonably consistent wth prior
admnistrative practice in simlar cases.

Herein, the najority refuses to apply "retroactively, a regul atory
provi sion" because "[n] o previous decision of this Departnent provides
precedent for doing so." There are, however, as pointed out above, nany
cases in which the Departnent has done just that. The distinction sought
to be drawn in this instance seens to rest upon a notion that, because
successi ve annual finance statutes are inplicated, this case is sonehow
different frompast cases giving retroactive effect to a new regul ati on.

In the past when we applied changed rules to benefit a clai mant we were not
troubled by the fact that the newrule did not directly apply to cases
arising before it becane effective. See, e.g., Gnoco at 107 n.3. Wy
the stated distinction seized upon in this case prevents us fromdoi ng
what was done, for exanple, in Gonoco at 115 I BLA 106 (al so a case where
extension of a grace period was at 1ssue), is not explained, nor can it be.
The distinction sought to be drawn is one that nakes no di scernabl e
difference where the practice of giving retroactive effect to rul e changes
is concerned. This is particularly soin this case, since the reason for
the rule change is not apparently related to the underlying | egislation.
Wiat we coul d do for Gonoco we can do for appel | ants.

Thi s case shoul d therefore be adj udi cated using the regul ati ons
publ i shed August 30, 1994, and presently in effect. Wile there is no
post narked envel ope in the file, that omssion is not fatal to appellants;
if BLMdiscards filing envel opes, it cannot use that action to support a
finding that filing was untinely. Howard G WIIlison, 114 IBLA 323, 325
(1990). InRG Price, 8 IBLA 290, 292, 293 (1972), involving the
reinstatenent of an ol and gas | ease, the Board i nposed a duty on BLMto
retai n envel opes even though there was no specific regul ation requiring
retention of postnarked envel opes containing oil and gas rentals. The
sane duty applies here. In the absence of a postnark, a postnaster has
expl ained the rental fee paynent at issue nust have been nailed on or
before August 31 in order to have been recei ved by BLMon Septenber 3.
The case file shows receipt of the rental fees Septenber 3, 1993. The
circunstances of this mailing indicate the rental fees owed by appel | ants
were nail ed on or before August 31, 1993, and were consequently tinely
recei ved.

Because the rental fee paynents were tinely received, BLMs
deci sion declaring the clai ns abandoned and voi d shoul d be rever sed.
Application of the postnark rule, entbodied in a regulation currently in
effect, requires that we do so in this case where there are no interveni ng
rights of others, and because the Lhited Sates wll not be prejudi ced
thereby. Indeed, declaring these clains abandoned and voi d reduces
revenues ongress intended to increase, and is inconsistent wth a decl ared
intention to
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enhance revenues fromthis source. The approach taken by the najority
opi nion therefore operates to unnecessarily prejudi ce a decl ared interest
of the Lhited S ates.

Franklin D Arness
Admni strative Judge

V¢ concur:

Cavid L. Hughes
Admni strative Judge

John H Kelly
Admni strative Judge
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ADM N STRATI VE JUDE MULLEN JO N NG I N O SSENT AND D SSENTT NG

There is no legislative directive nmandating the grant of or
prohibiting a grace period for filing the docunents and paynents descri bed
in 43 OFR Subpart 3833. Therefore a regulation granting this grace period
nust be deened to be a fornal declaration of the exercise of the
Departnent's discretionary authority, i.e., a statenent of policy.

Fromthe date the Bureau of Land Managenent (BLM first pronounced a
policy of granting a grace period for docunents and paynents nail ed before
the deadline date, in 1982, the Board has recognized it as being a valid
exercise of discretionary authority. See, e.g., Chemca Products Qorp.,
109 1 BLA 357 (1989); Lindsay Lee Lenons, 98 IBLA 75 (1987). In that this
policy has been in effect since 1982, | accept the accuracy of BLMs
statenent in the preanble to its proposed regul atory change that the grant
of a grace period is based upon a "l ongstandi ng admni strative practice."
59 FR 44847 (Aug. 30, 1994).

Having found no statutory directive regarding the grant (or
prohibition) of a grace period, | also find no notification in the Federal
Regi ster, or el sewhere, that BLMs | ongstandi ng policy woul d not be applied
toall filing fees and rental paynents governed by 43 GR Subpart 3833, and
no expl anation of why the tine for submssion of one of the paynents
described in that section should be treated in a different nanner than the
others. An unannounced change in this | ongstandi ng BLM pol i cy appl i cabl e
only to rental s due under the Departnent of the Interior and Rel ated
Agenci es Appropriations Act for Hscal Year 1993, P.L. 102-381, 106 Sat.
1374, 1378-79 (1992), is, in ny opinion, arbitrary and caprici ous.

| join ny dissenting col | eagues.

RW Millen
Admni strative Judge
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CH B ADM N STRATI VE JUDE BYR\ES JON NG I N O SSENT AND D SSENTI NG
SEPARATELY.

| nust disagree wth ny colleagues' najority ruling in this appeal .
Wile |l joinin Judge Arness' dissent, a few additional observations on
the ngority's disposition of this appeal are in order. | amafraid
that the najority has taken a legal |y nechanistic attitude in refusing
to apply our retroactive application doctrine. This approach under m nes
the Departnent's ability to properly interpret and enforce the stated
purpose of the statutes. 1/ Despite the najority's desire to paint the
extension of the benefit of a changed regul ati on as inpossi bl e because
of a statutory change, there are very good reasons for just such an
application of this doctrine.

Absent any rational agency explanation, it nakes emnent sense to
interpret the sane statutory | anguage in a consistent nanner. This is
particularly true since there is no overridi ng expression of congressional
policy to the contrary in either the plain | anguage of the statutes or
their legislative history which would dictate another result.

It seens unquestionabl e that the agency acted illegally when it
elimnated the grace period in the July 15, 1993, final regulations. The
najority relegates to a footnote 2/ what they nust necessarily view as an
i nnocuous omssion. UWfortunately, the Admnistrative Procedure Act (APA),
5USC 8553(c) (1994), firmy requires notice and conment opportunity
bef ore any change can be nade to regul ations. Wiile ny col | eagues now
attenpt a post hoc justification of the action by rationalizing that the
"grace period' contained in 43 AR 3833.0-5(m) only applied to Federal Land
Policy and Managenent Act of 1976 filings, i.e., affidavits of assessnent
work or notices of intent to hold, they fail to acknow edge that the rental
fee requirenent was enacted to specifically repl ace the assessnent work
requi renent docunented by the annual affidavit. That bei ng the case, it
seens that the substitute requirenent, i.e., the rental fee, would be

1/ The purpose of the $100 rental / nai ntenance fee and the requi renent for
the perfornance of $100 of assessnent work is the |egitinate governnental
desire to elimnate stale or worthl ess clai ns as encunbrances on public
[ands. See Kunkes v. Lhited Sates, 32 Fed. d. 249, 255 (1995), aff'd,

78 F. 3d 1549 (Fed. dr. 1996).

2/ The n@ority notes wthout cooment that "[t]he preanble to the

rul enaki ng under the 1992 Act is silent regarding the Departnent's
determnation not to provide a grace period for rental fee filings." 137
IBLA 371 n.3. In fact, as Judge Arness points out, the Departnent del eted
what it later described as its "longstanding admnistrative practice"”

w thout the benefit of notice and cooment. Failure to explain the exercise
of the agency's discretionary authority renders this decision arbitrary and
capricious. International Ladies' Garnent VWrkers' Uhion v. Donavan,

722 F.2d 795 (DC dr. 1983).
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covered by 43 FR 3833.0-5(m). Additionally, ny coll eagues ignore the
fact that the service fees required by 43 CR 3833. 1-3 (1993), whi ch nust
acconpany the affidavits of assessnent work or notices of intent to hol d,
have | ong been accepted under the terns of the grace period contained in
43 (FR 3833.0-5(m).

Utinately, however, ny col |l eagues' argunent that this "new rental
fee requirenent was not subject to 43 CFR 3833.0-5(n) nust fail because
the Bureau of Land Managenent (BLM cannot have the argunent both ways.

As stated by ny col |l eagues, "the final rulenaking * * * was nerely
declarative of existing policy, * * * [r]ental fee filings woul d not have
been covered by the grace period * * *." |f this was so when the rental
fee regul ations were pronul gated in 1993, how did application of the grace
period becone the "l ongstandi ng admni strative practice" described by BLM
in the 1994 regul ati ons concerni ng nai ntenance fees? Qearly, if we were
not to apply the retroactive rule, | believe that the Departnent's
interpretation of when to apply the "grace period' to rental versus

nai nt enance fees woul d be so radically inconsistent so as to not conmand
the usual neasure of deference to agency action. See Pfaff v. Departnent
of Housi ng and U ban Devel opnent, 88 F.3d 739 (9th dr. 1996).

Typically, when a regulation is not in conpliance wth the APAit
isinvalid Wstern Ol & Gas v. BPA 633 F.2d 803, 813 (9th dr. 1980).
This is a consistent result when the change in the regulation not in
conf ormance w th APA procedures is subsequently used to deprive an
individual of a property right. This Board has consistently held that it
has the authority, in the context of adjudication, not to apply a
regul ation deened to be invalid Aano Ranch ., 135 IBLA 62, 71 (1996).

However, we need not even do that 1n this particul ar appeal .

It is our job as the final decisionnakers, on behal f of the Secretary,
to nake reasonabl e statutory interpretations that wll wthstand judicial
scrutiny. Refusing to correct the obvious | egal defects that occasi oned
this appeal only invites judicial reversal. A conmon sense application of
our retroactive application doctrine would avoi d these undesirabl e results.

Because | disagree wth the disposition of this appeal, | dissent.

Janes L. Byrnes
(hief Admnistrative Judge
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